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legal briefs >

CoMMeRCiaL UndeRTaKinGs

The Council of the law Society has recently agreed 
new regulations to prohibit the giving of commercial 
undertakings by its members. The new regulations will 
come into effect on 1 December 2010. While the giving of 
commercial undertakings will not be legally prohibited until 1 
December 2010, the Society’s strong advice in the meantime 
is that solicitors should not give commercial undertakings.  
In the past solicitors gave letters of undertaking to lenders
in commercial property transactions. This frequently
led to situations where the undertakings were
not complied with and many
substantial loans were
not properly secured.

LeGaL PRoTeCTion FoR CHaRiTY WoRKeRs

The Minister for Community, equality and Gaeltacht Affairs 
has recently published an Order commencing certain 
provisions of the Charities Act 2009.  In particular, the 
Order commences Section 90 of the Act, which will enable 
the courts to grant relief from personal liability to charity 
trustees for breach of trust where the opinion of the court 
is that while the trustee may be liable for the breach, he or 
she acted in good faith and ought to be excused.  In such 
circumstances the court may then grant relief in whole or 
in part under the provisions of Section 90.  The Charities 
Act 2009 contains measures to reform the law relating to 
charities and, in particular, to strengthen accountability 
and provide protection against abuse of charitable status 
and fraud.  It provides a composite regulated framework 
for charities.  The Act provides for the dissolution of 
Commissioners of Charitable Donations and bequests for 
Ireland (CCDb) and the establishment of a new regulatory 
authority.

aPPRoVaL GRanTed FoR aPPRoVed Code

The Irish Data protection Commissioner (DpC) has recently 
formally approved a personal ‘Data Security breach Code 
of practice’ (the ‘Approved Code’).   The Approved Code 
has been approved pursuant to Section 13(2)(b) of the Data 
protection Acts 1988 and 2003 (the DpA).  This is the section 
that empowers the DpC, where he considers it necessary 
or desirable to do so, and after such consultation with any 
trade associations or other bodies representing categories of 
data controllers, data subjects or persons representing data 
subjects as he considers appropriate, to prepare and arrange 
for the dissemination of codes of practice for guidance
as to good practice in dealing with
personal data. While the Approved
Code does not have the force of law
it nevertheless can be taken into
account in proceedings in any
court or other tribunal to the
extent that it appears to
such court or
tribunal to be
relevant.  
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aRBiTRaTion aCT 2010:
CHanGe FoR iRisH CoMPanies 

The Arbitration
Act 2010 gives Irish
companies instant access
to a recognisable and internationally
accepted code of international arbitration
law, originally devised by the united Nations
Commission on International Trade law – colloquially
known as the ‘Model law’. Why is this important?  The Act 
enables Irish businesses to obtain an arbitration award/
judgment that is easily enforced against a company in 
another country if that country has either adopted the 
Model law or has ratifi ed the New york Convention on the 
Recognition and enforcement of foreign Arbitral Awards. 
So long as this is the case, a court in another country has 
very limited grounds for refusing to recognise and enforce 
a foreign arbitration award.  An important development 
under the Act is that an agreement on costs made between 
the parties will be enforceable. The parties can agree on 
the allocation of costs either before or after a dispute has 
arisen. from a practical perspective it is best to obtain an 
agreement on costs written into the terms and conditions 
of the contract long before any dispute develops.  In order 
to avail of arbitration as a method of dispute resolution, an 
arbitration clause should be included in any commercial 
contract. The clause should provide for Irish law to govern 
the conduct of the arbitration and Irish law to be the 
substantive law of the arbitration. 
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This Newsletter is intended to provide a general guide to the subject matter and is necessarily in a condensed form.
Advice should be taken before acting on information in it.

Board Meetings for SMEs

however, SMes are required to run effective businesses in the same way as big companies, but with fewer people. Therefore, 
an effective SMe needs to achieve the same goals as an effective board of directors. What specifi c lessons can SMes take 
from large companies with boards of directors? Make sure to avoid their mistakes and learn from their successes:

board Meetings are often perceived as benefi cial only to 
large companies and corporations with Managing Directors, 
CeOs, COOs, Directors of finance, Operations, etc. 

Focused Meetings:

An effective board of directors focuses its attention on items 
of critical importance to the organisation.  In order to do 
this, the board does not micro-manage or meddle in lesser 
matters, or in areas that are more appropriately handled by 
the professional staff. 

Board Members Who add Value: 

boards need effective members. A board needs to be well 
organised, have a clear sense of business priorities as well 
as expectations for the business in the area of fundraising. If 
the board is well organised, board members in turn will have 
a good understanding of the organisation and their role as 
board members. 

add new Blood: 

It is important to plan for an orderly rotation of board 
members on and off the board.  If the same people serve 
year after year there is no way for new blood and new ideas 
to come into the board.  In a time of change, the presence 
of new people who bring a new perspective will promote 
creativity and innovation in board decision making. 

strategic Planning: 

A good strategic plan, in most cases, will lead to good board 
performance. If the organisation has a strategic plan that 
provides clear direction, the board can spend their time 
talking about the topics that matter most. Along with a 
strategic plan, there is the need for a long-range service 
delivery and fi nancial development plan that will advance the 
strategic plan. 

Planning for effective Board Meetings:

boards can succeed or fail because of planning. It is vital to 
have a plan for each and every meeting and that deliberate 
thought be given to the matter of adding items to the agenda. 
Related to this, is the importance of a formal plan of board 
training and education to continually upgrade the level of 
board skills and knowledge. 

board meetings are benefi cial for companies of all sizes. And 
for SMes with a small staff there are a number of options 
available that will allow them to reap all the benefi ts of board 
structure in their business without having to create new 
titles:

1)  Join an organisation such as Theboard.ie.  This allows 
small businesses to come together to participate in a 
‘board meeting’ every month.  The meeting is structured 
to follow a proven agenda. It allows up to fi ve members 
of non-confl icting businesses to use the experience 
of other members and is facilitated by an experienced 
independent chairperson who teases out challenges and 
sets objectives to overcome those challenges.  for more 
information see www.theboard.ie

2)  Appoint consultants to your business who understand 
your business and the market you operate in. Meet 
with them regularly to review objectives and discuss 
challenges.


